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Debtor Maurer gpped's from the bankruptcy court’s determination thet the state court fraud
judgment againg her isnondischargegble. Burt cross-gpped sfrom the bankruptcy court’ srefusal to avard
her the atorney fees she incurred in prosecuting the dischargeghility proceeding below. We have
juridictionover thisgpped from thefind order of the bankruptcy court. See28 U.S.C. § 158(b). For the
reasons set forth below, we afirm in part, reverse in part, and remand for further proceedings conggent
with this opinion.

BACKGROUND
In 1983, Burt entered into a purchase agreement with Stenograph Corporation for the purchese
of a Stenograph Cimarron | Editing Station (“Cimarron I”). The purchase agreement provided for 84
monthly payments of $285.00 and spedificdly dated thet “[u]pon default, Purchaser shdl beligble for all
costs, indudingatorneys fees incurredin collection and enforcement of Purchaser’ sobligationsand duties
hereunder .. .” The purchase agreement was subsequently assigned to SanwaBusiness Credit Corporation
(“Sarwa’) for collection.

Inmid-1987, Burt and Maurer were both working independently as court reportersin the Kansas
City area. At that time, Maurer purchased the Cimarron | from Burt by ordly agreeing to assume the
remaning payments thet were owed to Sanwa Subsequently, Maurer mede the paymentsfor August and
September of 1987 but thereafter defaulted on her monthly payment obligation. Sarwalooked to Burt for

payment, and beginning with the payment for January 1988, Burt once again began making payments on
the Cimarron |.

In February 1988, Burt and Maurer entered into a new written agreament. The agreement was
sSgned by Maurer and provides asfallows

| hereby agreethat | am responsble for and am assuming dl paymentsto Sarwalessing
Corporation (induding late charges, if gpplicable) on the Stenograph Cimarron | Editing
Sation currently under alease-to-own agreement between Sanwa Leasing Corporetion
and LindaR. Burt. | further understand thet thereis abaloon payment due a the end of
the exiding lesse agresment in the gpproximeate amount of $1,225.00, which will buy out
sad lease, and | agree to meke sad payment & the end of the lease period if | wish to
have possesson of said editing Sation at the end of the lease period. If | do not pay the
baloon payment a the end of the lease period, possession of said editing Sation shdll
revert to Sanwa Leasing Corporation, pursuant the existing lease agreamant. At thetime
thet dl payments are mede, | will assume ownership of sad editing dation and Linda R.
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Burt will rdinquish dl ownership interest in said editing gation, and no further payments
shdl bedueto LindaR. Burt and/or Sanwa Leasing Corporation.

The aboveagreement wasbackdated to October 1, 1987, based onthefact that Maurer had dreedy made
the monthly payments for August and September of 1987 pursuant to the parties prior ord agreement.
After 9gning the written agreement, however, Maurer continued to default on her monthly payment
obligation.

OnJune 18, 1993, Burt filed abreach of contract action againgt Maurer in Johnson County Didtrict
Court for the State of Kansas, and a court trid was conducted on February 13 and 14, 1995. In her
tesimony a trid, Maurer admitted that she had no intention of performing under the written agreement of
February 1988 a the time she 9gned it. Burt then moved to amend her complaint to dlege fraud, and the
moation was granted. On June 8, 1995, the date trid court issued its Journd Entry of Judgment which
contained the fallowing findings

15. Effective Augudt 1, 1987, defendant Krisy Maurer ordly agreed to assume
the respongbility of plaintiff Linda R. Burt for payments on the Stenograph Cimarron |
Editing Sation, thereby purchesng thet editing aion from plaintiff Linda R. Burt by
agreang to remburse Linda R. Burt for any payments, late charges or other expenses
incurred by her in fulfilling her contract with Sarwa Business Credit Corporation.
Defendant trangported that mechinefromitslocation a the Obermaier Officeto her home
on Wallace in Kansas City, Missouri, and eventudly to her business office a 1870 City
Center Square, 1100 Main, Kansas City, Missouri.

* * *

18. In February, 1988, the parties entered into a new written agreement to the
effect that Krisy Maurer would assume Linda Burt' sliahility to Sanwa, which agreament
isatached asExhibit“A” to plantiff’ spetition, whichwasdrafted by plantiff LindaR. Burt
on her computer as defendant Krisy Maurer sood behind her over her right shoulder and
agresd with plaintiff Linda R. Burt with respect to the precise wording of the document in
guestion. The document in question was backdated to October 1, 1987, based upon the
fact thet defendant hed paid only for the months of August and September pursuant to the
parties ord agreement. After the parties agreed to the wording of the document in
guestion, plantiff Linda R. Burt printed two originds of that document off on Burt,
Burmager & Asodates gationery and provided them to defendant Kristy Maurer, who
dfixed her agnature to the document on top of the printer while plaintiff Linda R. Burt
watched her Sgn it, theredfter leaving the documents with Ms Burt.

* *



20. Theagreement in question isadequiatdly supported by condderation. Sncethe
parties before the Court reduced thelr agreement to a written contract, condderation is
presumed as amatter of law, and it is defendant’ s burden to provelack of consderetion,
... aburden which defendant hasfailed to carry.

* * *

21. LindaR. Burt, despitenat having Sgned the agresment in question, wasaparty
to the agreement by virtue of thefact thet it concerned assumption of adebt she owed and
the fact that she parformed her obligation under the agreement by providing the equipment
in question to defendant Kristy Maurer, who thereby assented to the agreement. A vdid
written contract, Sgned by one party only, but fully recognized and acted upon by both
parties, ishinding inthe sste of Kansas DomanHunting & FHshing Assodidionv. Domen,
159 Kan. 439, 446, 155 P.2d 438 (1945); Sentney v. Hutchinson Interurban Ry. Co., 90
Kan. 610, 612-23, 135 P. 678 (1913).

* *

25. . . . By agreaing to assume the contract of Linda Burt with stenograph which
wassubsequently assigned for collection purposesto SanwaBusiness Credit Corporation,
plantff (3c) Kristy Maurer adopted thet written contract by expressy referring to it in
Exhibit “A,” rendering the five-year datute of limitations provided in K.SA. 60-511
agoplicable.

20. This Court hereby finds and holds that plaintiff has proven acase of fraud by
clear and convindng evidence. . . . [Maurer’ § tesimony that shedid nat inform LindaBurt
that she did not intend to performthe agreement when mede and that she fully expected
LindaBurt to rdy upon her promiseto Ms Burt’s detriment, lead the Court to conclude
thet her implied gatement of present intent toinform (S¢) wasmadewith “intent to decaive
or reckledy . . . with digregard for the truth.” Findly, LindaR. Burt’ stesimony that she
rdied uponMs. Maure’ spromisein purchasing expensivenew equipment whilecontinuing
to make payments on that which was subject to the parties agreement providesdear and
convinang evidence supporting justifible, detrimenta rdiance upon the part of plaintiff.

32. Asadirect and proximete result of defendant Kriy Maurer’ sfraud, plaintiff
Linda R. Burt was damaged in the form of continued payments of prindpd and late
chargesto Sarwain connection with the Stenogrgph Cimarron | Editing Stationin question
commendng with the January 1, 1988, payment of $285.00 made by Ms. Burt on
December 30, 1987, less $32.05 received from defendant and $143.00 received from
Ay Blosser asdefendant’ sagent or assignee, intota amount of $10,156.70, whichwhen
reduced by the $300.00 she received upon sde of the machine leaves plaintiff with actud
dameages of $9,856.70.

* * *

34. Pursuant to K.SA. 60-3702(b), this Court isdlowed to condder avariety of

factors in determining the amount of punitive damages to be imposed upon defendant
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Maurer as damages in connection with plaintiff's action for fraud. . . . Defendant’s
misconduct was dearly profitableto her; it would have reieved her from the obligetion to
pay nearly $10,000.00 absent thislawsuit. K.S.A. 60-3702(b)(3). . . .

Maurer gppededthetrid court’ sjudgment to the Kansas Court of Appedls dleging, inter dia, thet
therewasinauffident evidenceto support afinding of fraud. However, thetrid court’ sfinding of fraud was
afirmed by the date gppdlae court. Maurer then filed a chapter 7 bankruptcy petition, and Burt
commencad an adversary proceeding seeking a determingtion thet the sate court fraud judgment was
nondischargesble. After a hearing on the issue of dischargeghility, the bankruptcy court issued a
memaorandum opinion and order detailing its findings of fact and condudons of lav on May 4, 2000.
Soedificdly, the bankruptcy court determined that collaterd estoppe precluded rditigation of Maurer's
fraud and that the Sate court fraud judgment was nondischargeable pursuant to 11 U.S.C. 8 523(@)(2)(A).

Maurer goped's from the bankruptcy court’s determination of nondischargeghility, assarting thet
the fraudulent conduct at issue did not result in Maurer obtaining money, property, services, or credit as
required for nondischargesbility under 11 U.SC. § 523(8)(2)(A). Burt gopeds from the bankruptcy
court’ srefusd to award her the atorney fees sheincurred during the adversary proceeding below.

STANDARD OF REVIEW
On goped, we review the bankruptcy court’ sfindings of fact for dear error and its condusions of
law de novo. Fed. R. Bankr. P. 8013; Hatcher v. U. S. Trugtee (In re Hatcher), 218 B.R. 441, 445
(B.A.P. 8th Cir. 1998) (citations omitted); Gourleyv. Usary (InreUsery), 123 F.3d 1089, 1093 (8th Cir.
1997); O'Ned v. Southwest Mo. Bank (Inre Broadview Lumber Co.), 118 F.3d 1246, 1250 (8th Cir.
1997).

DISCUSSION
A. Dischargeability Under 11 U.S.C. § 523(a)(2)(A)
Saction 523(8)(2)(A) of the Bankruptcy Code provides asfollows

(& A discharge under section 727, 1141, 1228(a), 1228(b), or 1328(b) of thistitle does
not discharge an individua debtor from any delot—

(2) for money, property, services, or anextenson, renewd, or refinancing
of credit, to the extent obtained by—



(A) fdsepretenses, afd serepresentation, or actud fraud,
other than a statement respecting the debtor's or an
indder’ sfinendd condition.

11U.SC. § 523@)Q)(A).

To egablish fraud within the context of 11 U.S.C. § 523(a)(2)(A), the creditor must prove the
fallowing dements by a preponderance of the evidence:

The debtor made a representation.

The debtor knew the representation was fdse a thetime it was made.

The representation was ddiberatdy meade for the purpose of decaving the
creditor.

The creditor judifiadly reied on the representation.

The creditor sustained the dleged loss asthe proximate result of therepresentation
having been made.

(R

o s

Universa Bank, N.A. v. Grause (Inre Grause), 245 B.R. 95, 99 (B.A..P. 8th Cir. 2000); Guskev. Guske
(InreGuske), 243 B.R. 359, 362 (B.A..P. 8th Cir. 2000); Merchants Nat'| Bank of Winonav. Moen(In
re Moen), 238 B.R. 785, 790 (B.A.P. 8th Cir. 1999).

Inthis case, the bankruptcy court ruled thet collateral estoppd precluded rditigation of Maurer’s
fraud and that the date court fraud judgment established dl the dements of fraud necessary for
nondischargeghility pursuant to section 523(8)(2)(A) of the Bankruptcy Code. Maurer doesnot takeissue
with @ther of these determinations by the bankruptcy court. Maurer’s sole contention on goped is that
while there was fraud in connection with the February 1988 transaction, there was no evidence proffered
of fraud in connection with the Augugt 1987 transaction when the Cimarron | ws firg ddivered and,
therefore, no proof that Maurer obtained money, property, sarvices, or credit asaresult of her fraudulent
conduct. In other words, she daims, because she dready hed possesson of the Cimarron | when she
subsequently committed fraud, she could not have obtained the property through fraud as required by
section 523(8)(2)(A). See Cohenv. De La Cruz, 523 U.S. 213, 220-21, 118 S.Ct. 1212, 1217, 140
L.Ed.2d 341 (1998) (“. .. 8523(a)(2)(A) isbest read to prohibit the discharge of any lighility arising from
adebtor’ sfraudulent acquisition of money, property, €c., .. .”) (itdics added).




Presented with the same argument Maurer now raises on gpped, the bankruptcy court medethe
fallowing obsarvation, quoting from paragrgphs 20 and 34 of the Sate court fraud judgment:

[Maurer’ argument is misguided because the Sate court did find that property was
obtained by fraud; specificaly, it found that “[t]he agreement in question is adequatdy
supported by congderation,” . . . and that the fraud engbled her to avoid an obligation of
“nearly $10,000.”

Appdlant’s Appendix, pp. 5-6. We are amilarly bound by the sate court’ s findings, and those findings
refute Maurer’ s contention. In addition to the bankruptcy court’ s observation, we note thet paragraph 25
of thefraud judgment Satesthat “ despite not having Sgned the agresment inquestion, . . . [Burt] performed
her obligation under the agreement by providing the eguipment in question to defendant Krity Maurer.”
Thisfinding suggests thet the condderaion for the February 1988 contract wasether the machineitsdf or
arenewd of an agreement for itsusg, ether of which would qudify as* property” within themeaning of 11
U.S.C. 8523(a)(2). Accordingly, Maurer’ sargument that she obtained nothing asaresut of her fraudulent
conduct mugt fail, and we affirm the bankruptcy court’s determination that 11 U.S.C. 8 523(9)(2)(A)
excepts the Sate fraud judgment from discharge. Either Maurer obtained the property inanew transaction
whichwastainted by fraud, or dternatively, what happened in February 1988 wasan extenson or renewd
of credit originadly granted, and ether would suffice to support the decison of the bankruptcy judge

B. Attorney Fees
Burt contendsthet she should be dlowed to recover the attorney fees sheincurred prosecuting the
dischargeshility procesding in bankruptcy court. Ordinarily, absent a gpedific datutory or contractud
provison to the contrary, such fees are not recoverable. Williamsv. Kemp (In re Kemp), 242 B.R. 178,
183 (B.A.P. 8th Cir. 1999), &f'd, F.3d__, 2000 WL 1730882 (8th Cir. 2000). See dso Alport v.
Ritter (InreAlport), 144 F.3d 1163, 1168 (8th Cir. 1998) (aitorney feesawarded on bassof contractua
provison).

Burt firgt contends that the bankruptcy court falled to give fair congderation to her atorney fee
agument when she presented it below. Wefind thet contention to be whally without merit. Burt submitted
aletter to the bankruptcy court detailing her argument for attorney fees and nothing in the record before
us indicates that the bankruptcy court faled to read and consder Burt's letter before denying Burt's
atorney fee request.



Next, because her February 1988 contract with Maurer contains no atorney fee provison, Burt
argues that she may recover her atorney fees based on a provison' appearing in ancther contract-the
contract that she entered in 1983 when she origindly purchasad the Cimarron | from Stenograph
Corporation.? According to Burt, Maurer assumed Burt’ sobligation under the 1983 purchase agreement
by virtueof the contract Maurer Sgnedin February 1988. Because Burt paid the debt that Maurer dlegedly
assumed, Burt daimsto be subrogated to therights of Sanwaunder the 1983 purchase agreement and thet
she may enforce the atorney feesprovison inthat agreement against Maurer. In support of her algumert,
Burt rdies on the fallowing provison from the Restatement (Second) of Contracts

(1) Where an intended bendficiary has an enforcesble dam againg the promisee, he can
obtain ajudgment or judgments againg ather the promisee or the promisor or both basad
on thar repective dutiesto him. Satisfaction in whole or in part of ether of theseduties
or of ajudgment thereon, stisfiesto that extent the other duty or judgment, subject to the
promiseg sright of subrogation.

(2) To the extent that the daim of an intended benefidary is stidfied from assats of the
promisee, the promisee has a right of reimbursement from the promisor, which may be
enforced directly and do, if the bendfidary’ sdamisfully satisfied, by subrogationto the
dam of the benefidary againg the promisor, and to any judgment thereon and to any
security therefor.

Restatement (Second) of Contracts § 310 (1981).

In this case, the February 1988 contract Sgned by Maurer may be accuratdy characterized asa
contract for the benefit of athird party. Under the February 1988 contract, Maurer agreed to pay Burt's
remaning debt to Sanwa. Accordingly, Maurer wasthe promisor, Burt wasthe promisee, and Saowawas
the intended third party beneficiary of Maurer’s promise to pay Burt's debt. See gengdly Restatement
(Second) of Contracts 8 302(1)(a) (1981); Kleinv. Jones, 980 F.2d 521, 526-27 (8th Cir. 1992). Under
thesefacts Sawamay dso bereferred to asa“ creditor beneficiary,” Restatement (Second) of Contracts

The attorney fees provison gopears as fallows “[u]pon default, Purcheser shdl beligblefor dl
cogts induding attorneys fees, incurred in collection and enforcement of Purchaser’ s obligations and
duties hereunder.”

2This contract was later assgned to Sanwa
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8 302 cmtt. b (1981), and in the absence of a novation, Burt remained secondarily liable on the dett to
Sarwaasaurety for Maurer, the primary obligor. Restatement (Second) of Contracts 8 310 cmit. a(19381).

Paragraph 25 of thesatetrid court findings spedificdly datesthat Maurer “ agred d] to assumethe
contract of LindaBurt with stenogrgph which was subsequently assgned for collection purposesto Sanwa’
and that Maurer “ adopted thet written contract by expresdy refaringtoit” in the February 1988 contract
she entered into with Burt. The finding that an assumption actudly occurred was affirmed on gpped. Thus
it cannot be disputed thet Maurer actudly assumed Burt’ s obligations under the contract with Stenograph
Corporation thet waslaer assgned to Saowa. Moreover, whereapromisor assumesthe existing contract
between the promisee and the creditor beneficiary, the creditor benefidary may enforce the provisons of
that contract againg the promisor, including a provison for the recovery of atorney fees See C.R.
Anthony Co. v. Wa-Mart Properties, Inc., 54 F.3d 514, 522 (8th Cir. 1995) (where sublessee assumed
the lessee’ sobligations under the parent lease, lessor was creditor beneficiary ableto enforcethe atorney
fees provison in the parent lease againg the sublessee). Thus, because Maurer assumed the existing
contract between Burt and Senwa, Sawa hed the right to enforce that contract, induding the attorney fees
provison, agang Maurer.

Because she paid the debt to Sanwa, Burt has aright of reambursement from Maurer which may
be enforced directly or by subrogetion to the rights of the crediitor beneficiary. Restatement (Second) of
Contracts § 310(2) (1981). Gengrdly, asurety may enforcetherightsof acreditor bendficary “only tothe
extent necessary to obtain rembursament for the amount which the surety has actudly pad.” 83 CJS
Subrogation § 66 (2000). See, eg., Memphis& L. RR. Co. v. Dow, 120 U.S. 287, 301-02, 7 S.Ct.
482, 489, 30 L.Ed. 595 (1887). However, this generd rule is largdy attributable to the fact thet the
mgjority of subrogation cases ded with Stuationswhere the subrogor hed no right to recover atorney fees
and, therefore, the subrogee sanding in the subrogor’ sshoessimilarly had no suchright. See, eg., Williams
v. Johnston, 442 P.2d 178, 186 (1daho 1968); TexasLand & Loan Co. v. Bldodk, 13SW. 12, 14 (Tex.
1890). Such cases are ingpplicable to the case @ bar given the fact that Sanwa hed the right to recover
atorney fees. By subrogeation, Burt has obtained thet right and may assart it againg Maurer.

In Ruckman and Hansen, Inc. v. Contracting & Materid Co., 328 F.2d 744 (7th Cir. 1964), a
subrogee was alowed to recover its attorney feesin addition to theactud amount it hed paid to stidfy the
obligation a issue. |d. a 748. Another court summarized thefactsin Ruckmenasfollows



[A] contractor gave a subcontract to a subcontractor, C & M, onahighway project. C

& M then assgned the subcontract to a paving company, NAPC, who obtained a
performance bond fromaninsurance company, Home. NAPC did not do thejob, andthe

contractor hed to hire another company to finish thework. The contractor then sued C &

M, and C& M filed athird party complaint agains NAPC and Home C & M sdttled with
the contractor. The Seventh Circuit hed that, by paying NAPC's obligations under the
[sub]contract, C & M had become subrogated to the contractor’ sdams againg NAPC
under the subcontract, induding the contractor’ s right to costs and attorney fees

Monarch Insurance Co. of Ohio v. Segd, 634 F.Supp. 1252, 1262 (N.D.Ind. 1986). In upholding the
award of atorney feesto the subrogee, theRuckman court sad, “[u]pon payment by C & M of NAPC's
obligations arisng out of the subcontract C& M became subrogated to [the contractor’ § right to costsand
reasonable atorneys feesand entitled to assert such right againgt NAPC and Home” Ruckman, 328 F.2d
a 748.

Thus Rudkmanisdirectly on point and asmilar result should obtaininthe casea bar. Accordingly,
we reverse the bankruptcy court’s refusd to avard Burt the attorney fees she incurred prosecuting the
dischargeghility procesding below.

CONCLUSION
For the reasons discussed, the bankruptcy court’s decison with respect to dischargeahility is

afirmed, and its decison with respect to atorney feesis reversed. We remand the case for a proper
determination of feesto be awarded Burt for prosecuting the dischargeghility procesding below.

A true copy.

Attest:

CLERK, U.S BANKRUPTCY APPELLATE PANEL,
EIGHTH CIRCUIT.
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